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Big Ten, Time Warner Still Locked At Scrimmage Line
Parties Hold Firm To Their Carriage Positions During Sports Panel Discussion

-~ Muitichannel News, 11/14/2007 11:33:00 AM

NEW YORK-- Like linemen locked in battle at the line of scrimmage, executives from Big Ten Network and
Fox Sports Networks and Time Warner Cable and Cox Communications butted helmets over content and
economic issues associated with canrying sporis networks.,

Depending on the vantage point, the executives, speaking here today at the Sports Media & Technology
conference, hosted by Street & Smith's SportsBusiness Journal, either enunciated their long-held positions
or rhetoric, often quite spiritedly, over distribution ramifications relative to sports networks in general and
BTN in particular during a panel entitied: "The Programming and Distribution of Gonference- and League-
Owned Networks.”

The backdrop: While BTN, which is co-owned by the conference’s 11-member schools and Fox National
Cable Sports Network, now counts more than 31 miliion subs via deals with DirecTV, Dish and telcos, plus
160 pacts with small cable and municipal providers, it remains on the sideline with Time Warner Cable,
Comcast, Cox, Mediacom and Charter. Those operators have not budged on terms that cali for the service
to tackle expanded basic positioning for around a $1 per monthly subscriber fee in the conference-footprint
states, and 10-cents for customers autside that territory. Time Warner and Comeast believe BTN shouid be
positioned on a sports tier.

In bread strokes, the discussion from BTN president Mark Silverman and Fox Sports Network president Bob
Thompson centered on the appeal of sports, the avidity of fans and strong ratings BTN has produced with
faotball during its rookie season to date. For thair part, Melinda Witmer, senior vice president and chief
programming officer at Time Warmer Cable and BobWilson, senior vice president of programming at Cox,
repeatedly mentioned price/value equation and the needs to meet broad consumer interests via a palatte of
services,

The long and shoit of the discussion: bet the over about when the Big Ten Network will find its way onto
Time Warner Cable or Cox systems.

Both sides did agree on one point: Nobody wants the government to get involved in price regulation and that
market forces should be allowed to take hold,

Otherwise, the partiss mostly agreed to disagree.

Thompson said BTN's “basket of rights,” encompassing broadband, VOD and mobile and HD-presentations,
make for a compelling praduct. He said that the 160 deals BTN has signed so far shows that distributors
“like the product and see value In it,” adding that ptacement on "lower, widely distributed tiers validates” the
network.

Wilson said that for Cox, which only has about 60,300 subs within BTN's footprint, content is not the sole
determinant for its offerings. He said that whereas satellite operators remain principally video providers, Gox







has to make its programming decisions based on competitive elements that factor in price/value
relationships and customer service, particularly via its bundled offerings against telcos.

Wilson said that 40% of Cox’s expanded basic video costs were tied to sports, which generated just 10% of
the package’s ratings. Witmer later said that when retransmission costs for broadcast network affiliates
offering sports are factored into the cost equation that ratio could exceed 50%.

Witmer remarked that sports networks needed to be more flexible in terms of packaging. She said that if
fans are so avid — as an example she cited peaple painting their winnebagos in school colors— they should
be willing to pay more for sports and relieve the burden for other consumers. She also asked rhetorically if
Time Warner Cable put BTN on expanded basic, what would come off in its stead: PBS, Discovery or
Speed.

Silverman responded by saying that there are houssholds without children that receive Disney Channel and
homes without women that get Lifstime Television. Why should sports services be held to a different
standard, he wondered.

Silverman also declared that in BTN's footprint, there aren't 60 channels more important to residents of
those eight states. He said the network is producing strong rafings in its coverage areas, pointing to a pair of
Ohio State football games that were among the top five shows in the Columbus, Chio market in September
and that an exhibition Buckeye basketball game last week set the Nielsen pace in the DMA.

In turn, Witmer talked about the nation of carriage positioning perhaps being reexamined based on
networks’ ratings or their capacity to maintain same. Later, she talked about what ratings BTN would
generate past the September through March period when its 180 combined football {(40) and basketball
games expire.

“You want to compare with USA and FX come May, June and July,” she said.

Silverman rejoined by noting the seasonality of other sports networks and questioned how many cable
networks had “180 top events.”

Witmer also expressed concem on more than one occasion about whether college conference networks
would spawn, “the [Michigan] Wolverine Network” or the like.

Countered Silverman: “We are the Bucksye channel in Columbus, We are the Michigan channel in Ann
Arbor [Mich.]. The rights are all with us.”

Although there has been speculation about the SEC or AGC considering similar plays, Thompson said
considerations relative to confarence and market strength, geography and ultimately rights could all mitigate
against a rush to more conference networks. To that end, he mentioned situations where tights have already
been spoken for (Big East with ESPN); don't expire for six or seven years (ACC or Pac 10); or where
individual schools control their own packages {University of Kentucky with basketball).

Talk also bounced around about vertical integration, with comments made about Corncast favorably locating
its own networks like Golf Channel and Versus, and aliusions to SportsNet New York, in which Time Warner,
Caomcast and the New York Mets all own stakes, gained a favorable channel position when it launched
before the 2008 Major League Bassball season.

Thompson said there are no discussions of expanded basic or digital basis for BTN, “but a sports tier.”







Wilson said that Cox positions regional sparts networks anchored by professional teams, including its Cox
Sports Television, which showcases games of the National Basketball Association's New Otleans Hornets
on expanded basic. "Pro sports have broader appeal,” he said.

Not surprisingly that remark drew Silverman’s attention. “ dont follow that,” he retorted.

The disagreements continued after the panelists exited the stage. Witmer was queried about whether Time
Wamer Cable was engaged in BTN conversations outside this type of open-air forum. “We talk to those
guys all the time,” she said. “They need to opan up, there are lots of options.” Discussions, she said, have
included pay-per-view game proposals, like the operator offered to the NFL Network for its slate of eight
primetime games.

For his part, Thompson was asked if BTN was at a stalemate with Comcast and Time Watner Cable. “I's
hard to talk te them {Time Wamer Cable]. We have occasion to talk to [Comcast] about a lat of things, and it
[BTNj comes up.”

Still, the post-session takeaway: the positions on both sides of the line aren't going to change anyiime soon.
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December 19, 2007

Mr. Roger Goodell
Commissioner

National Football Leagne
280 Park Avenue

New York, NY 10017

Dear Commissioner Goodell:

We write today to express concern that the National Football League is exercising ifs
substantial narket power to the detriment of consumers. Specifically, we are concerned
that the NFL member teams are using the NFL Network, to restrict the output of game
programming. In an effort to obtain carriage of the NFL Network by all cable and satellite
providers as part of their basic programming package, the NFL will air eight late-season
games exclusively on the NFL Network. Forcing providers to carry the NFL Network as
part of their basic programming packages would mean that all their customers, even ones
not interested in the programming, would have to pay for it.

The NFL has reportedly sought to increase the pressure on satellite and cable providers by
demanding that local broadcast network affiliates ensure that their distribution of these
games 1s limited to narrowly defined local markets. This will mean that consumers in our
home states will not have the choice of seeing these late season games. Residents of
Vermont will not be able to see what may be an historic contest between the New England
Patriots and the New York Giants. Likewise, residents of Allegheny, Armstrong, Beaver,
Butler, Fayette, Forest, Greene, Indiana, Lawrence, Venango, Washington and
Westmoreland counties in Pennsylvania will not be abie to see the important match-up
between the Pittsburgh Steelers and the St. Louis Rams.

This decision to limit the output of professional football game programming appears
designed to sustain and strengthen the market power of the NFL and its member teams. In
accordance with the decision of the Third Circuit Court of Appeals in Shaw v. Dallas
Cowboys, 172 F.3d 299 (3d Cir. 1999), the sale of broadcast rights to satellite and cable
providers 1s not covered by the NFL’s antitrust immunity. As you know, we have
previously expressed concern about the NFL member teams restricting the output of game
programning. Almost exactly a year ago, we held a hearing focused on the NFL Network
as weil as the efforts of the NFL to restrict output through its exclusive sale of the Sunday
‘Ticket. At that hearing, Stanford University Professor Roger Noll, one of the Nation's
foremost experts in sports economics and regulatory policy, characterized the NFL
Network as “a profit-enhancing reduction in output in the sense that the game that is on







NFL Network, the eight games, will be available to fewer people than had those games
been offered on broadcast television.”

The NFL appears to be moving incrementally closer to limiting distribution of its
programming to subscription television. Businesses are generally freeto set their own
prices and to decide with whom to deal, but uniike most other businesses, the NFL and its
member teams have long been beneficiaries of exemptions from some aspects of federal
antitrust law relating to broadcast rights to their games. These exemptions may have made
sense at one time, when leagues were far less commercialized and were committed to
making their television rights available for free, over-the-air broadcast. New that the NFL
is adopting strategies to limit distribution of game programiming to their own networks,
Congress may need to reexamine the need and desirability of their continued exemption
from the Nation’s antitrust laws.

We ask that you take prompt action to make games like the Patriots-Giants and Steelers-
Rams games more broadly available than just on the NFL Channel. We also ask you to
provide us with a justification for the decision by the NFL and its member teams to testrict
distribution of game programming in light of the fact that such conduct is not immune
from the antitrust laws.

Sincere]

Arlen Specter (%
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My name is Jim Delany and | assumed the Big Ten Commissionership in 1989.
The Big Ten Conference is a not-for-profit educational organizatidn with a staff of -
30 people. We perform a variety of functions for our member schools including,
but not limited to training and assigning game officials, compliance rules
education, fnarketing and press refations, holding championships.and conference
competitions, and developing television, bowl and other competitive and media.
agreements. The conference was foundéd in 1895, is the oldest intercollegiate -

conference in the country, University of Wisconsin was one of the 7 charter

members.

| appreciate the opportunity to discuss the conference, the Big Ten Network and
related issues. The Big Ten Network is a for-profit company and a joint venture
between the Big Ten Conference, its members and Fox Sports. | would like to
place the Big Ten Network, 'C.onference revenue sharing, our medi.a agreements
including égreements with ABC, QBS, ESPN, ‘our bowl agreements and the j(ﬁint
academic/competitive enterprise known as the Big Ten Conference into some
perspective. We have. aggregated our television rights, as well as our bowl rights
including a commitmen;t to share revenue equally from these sources since 1989.
- | have had the privilege of serving a variety of Chief Executive Officers of the
University of Wisconsin, including Donna Shalala, David Ward and John Wiley.
During my. tenure and their tenure, Wisconsin athletic programs went from the
red to the black financiaily, from the cellar to the Rose Bowl in football and on a

broad array of sports, from not competitive to nationally competitive.




- Many people were respdnsible in planning and executing this fabutous
turnaround. Executives, administrators, coaches and student athletes can all
share in this success story. Fans responded and reacted positively to this
success. However, the conference structure is based on a-one for alt - all for one -
collaborative TV, bowl, and revenue.sharing approach that formed a foundation

for this turnaround. Examples include the following:

1. Football television went from 18 telecasts in 1989 to 80 telecasts in
2007.
2.  Basketball went from 1 national telecast on ESPN in 1989 to at least 3

per week in 2007.

3. CBS national telecasts went from 10 to 20 per year.
4. Men’s and women’s basketball tournafnents were created.
5. The growth of Big Ten bowls grew from single Rose Bowl to a total of 7

bowl relationships including 3 New Year's Day games, and bowils in
Texas and Arizona.
6. Big Ten through the BCS has experienced 3 championship

‘opportunities as well as 7 at large BCS playing opportunities in the last

10 years.

7. Attendance in football grew from 58,000 to over 71,000 during this time

- average.




10.

11,

12.

13.

14.

15.

16.

17.

Men’s basketball attendance continues to lead the nation through this

period. -

- Conference distributable revenue grew from $20 million in 1989 to over

* $200 million in 2007.

Nine different teams played in the Rose Bowl during this time period

- including 3 Wisconsin appearances.

Seven different teams played in NCAA Final Four competition including
Wisconsin.
National champions_hips were crowned in 20 different sports. .

Opportunities grew from 6,500 student athletes to 8,500 student

‘athletes.

The allocation of opportunities moves from 70/30 maleffemale to 51/49

maleffemale during this period. | o

- Scholarship aid grew from $30 million annually to over $100 million - -

annually.

The Big Ten Network was created.

Significant agreements with ABC/CBS, ESPN were achieved.

In conclusion, | couldn’t be prouder of what the University of Wisconisin inter-

collegiate athletics has accomplished. | am proud of the executives, the

administrators, the coaches, the players and the fans. Tremendous progress has

been made in Madison over the last 20 years. However, | will go on the record to .

say that these accomplishments have not occurred in a vacuum — but rather in




the context of a competitive and collaborative joint enterprise known as the Big
Ten Conference where institutional TV rights are aggregated and marketed with
institutional limitations, Where institutional bowl rights are aggregated and forged
with institutional limitations, where gate and TV revenue is shared by those with
the most successful programs with those with less successful programs and

| where national and conference competitiveness is sought within these shared
practices within the nations oldest collegiate confereﬁce. It is obvious that these
~ practices produce a great deal of ﬁpward mobility and competitive stréngth
throughout the conference. Wisconsin has prospered in this structure. Eleven
ins._titutions building and puiling' in one direction often allied against the strongest

and most powerful media interests in the world. -

" The Big Ten Network is an extension of these values and standards. It is a bold .
and aggressive attempt to build a vibrant national network serving the interest of
* our universities and fans in a challenging and sometimes less than competitive
marketplace. Our rﬁembers are served well by this aggregate structure as we

negotiate with networks, bowls, cable systems and new media opportunities.

The Big Ten Network is similar to other bold iniﬁatives undertak.en by the

| conference during its history, it is similar to the Big Ten entering into the Rose
Bowi relationship ih 1947, it is similar in its boldness to the Penn State -
expansion, it is similar to the innovation that the conféfence displayed when it

established college football’s instant replay and the vision of the network is




similar to the vision the conference exhibited when it committed to equity of
participation for its male and female athletes. All of these initiatives reflect on a o
combination of tradition and innovation, the conference has always believed that

change requires a touch of courage, some patience and a unified and shared

commitment.

Fortunately, we have 11 institu'tio‘ns who believe in these values.







Testimony of Mark Silverman,
President, Big Ten Network
Wisconsin Senate Committee on Commerce, Utilities & Rails
December 20, 2007

I'would like to thank this committee for the opportunity to address the issues before us today.
The Big Ten Network’s goal is to provide more Big Ten programming than ever before to the
fans, students, and alumni of the 11 universities comprising the Big Ten. The network has been
built to represent the tradition, culture and values of the Big Ten and the University of Wisconsin.
In addition to its numerous football and basketball games, the network will televise more than
150 women’s events, hundreds of hours of non-sports related university programming, and
previously non-televised sports such as wrestling, soccer, and field hockey. In our first year
alone, we will air approximately 400 live events. The network will not accept any alcohol or
gambling advertising, will not run infomercials, and has committed to gender equity in men’s and
women’s sporting events within three years.

In September, the network became the first cable network ever to be distributed in 30 million
homes within its first 30 days of being on the air. The network now has deals with more than 160
cable operators in the Midwest, all carrying the network on an expanded basic level of service. In
addition, the network has negotiated deals with the two largest satellite providers DirecTV and
Dish Network, and with AT&T U-verse. Within the Big Ten community and the eight states that
comprise the Big Ten, the network is seeking expanded basic carriage. We believe that the
integration of these universities into the fabric of their respective states and communities warrants
broad distribution to all homes in the region. Outside the eight states, we are open to a different
level of service.

We are pleased that those with access to the network report they enjoy the increased coverage for
their schools, as well as the quality of the productions. The majority of our events are produced in
high-definition, with experienced announcers, analysts and producers ensuring a high-quality
broadcast.

At this time, the network is not being carried by the four biggest cable providers in the eight-state
region: Comcast, Time Warner, Charter, and Mediacom. We are having continued negotiations
with some of these cable companies, and are actively working to try and reach mutual agreements
with them.

The network has learned that in markets with viable competition, we have been more successful
in negotiating deals. In our situation, competition acts in the best interest of both the consumer
and the Big Ten Network. Providing consumers more options, including multiple ways to receive
the network through a variety of distributors who provide content and services they desire, is a
step forward for Wisconsin.

We are not requesting that the Wisconsin legislature mandate binding arbitration between cable
companies and the Big Ten Network. We believe a free market in which competition flourishes
to be the proper environment in which to negotiate an agreement.

Now, I’d be happy to answer any questions you may have.

Thank you.

s







WISCONSIN CABLE COMMUNICATIONS ASSOCIATION
99 East Mifflin Street, Suite 1010 - Madison, WI 53703 » 608/95_6-1683 * Fax: 608/256-6999

EXECUTIVE DIRECTOR - Thomas Magre

Testimony of the Wisconsin Cable Communications Association
Before the Senate Committee on Commerce, Utilities and Rail
December 20, 2007

Thank you Chairman Plale and Committee members for the opportunity to appear today in
opposition to Senate Bif] 343. My name is Tom Moore and | am the Executive Director of the
Wisconsin Cable Communications Association. Our members include Time Warner Cable,
Charter Communications, Comcast Cable, MediaCom as well as some 25 smaller regional and
local cable providers in Wisconsin. '

It seems to me there is really a discussion today going on at two levels — there is the issue
regarding the NFL and BIG TEN Networks and whether or not they are currently carried by
certain cable providers, and then there is Wisconsin Senate Bill 343 which is before the

committee today. | would like to address both issues, and | would like to start by focusing on
the policy proposed in Senate Bill 343.

Quite simply, we believe the bill fundamentally flawed on and should not be approved by this
committee. :

* The bill’s provisions are clearly preempted by federal law and the Constitution of the
United States.

® The bill is patently one-sided and unfair.

® The billis bad public policy which would certainly lead to higher cable prices in
Wisconsin.

First, let me turn to Howard Symons who will speak to the jurisdictional and Constitutional
issues raised by the bill.

HOWARD’S TESTIMONY
We do not believe this is even a close call as to whether or not the Wisconsin government has

authority to legislate in this area. Leaving aside the obvious jurisdictional problems with this
bill, | want to address many other concerns which shouid be raised.

i[Page
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A ONE-SIDED BILL — MANDATORY CARRIAGE

Proponents of this bill have maintained that they are not attempting to choose a side in the
dispute between some cable operators and the NFL Network, but are rather are establishing an
independent third party to help resolve the dispute.

Unfortunately, this “legislative fix” does not facilitate a mutually agreeable dispute resolution
process. On the contrary, it creates a right of carriage on cable systems by almost any
programmer at a price dictated by an arbitrator. Ironically, it actually creates the problem it
purports to solve — that is an unfair, unreasonable and discriminatory process with many
harmful consequences to Wisconsin video customers.

5B 343 granits rights only to video programmers. Under the bill, an unaffiliated programmer
could seek arbitration if it believes that a multichannel video programming distributor has not
treated it in a fair, reasonable and nondiscriminatory manner concerning the amount proposed
to by paid by the video distributor. The bill does not aliow a cable operator to initiate an
arbitration process at all.

The bill also does not permit the arbitrator to judge the reasonableness of the programmer’s
belief that it has been treated unfair. A programmer simply needs to self-assert it has been
harmed - no need to present any evidence of harm.

The bill does not permit the cable operator to decline to carry the programmer if they cannot
agree on the price, terms and conditions of carriage. And the bill does not permit the arbitrator
to even consider the other terms of the negotiations such as where the channel will be carried
or the length of the contract — though all of these will have a direct impact on the price of the
service.

In fact, under this bill, the arbitrator’s only role is to initiate a process, at the request pf a
programmer, which will result in the programmer’s channel being carried on a cable operators
system at a price determined by the arbitrator.

The provisions of the bill are like this: | knock on your door and announce that | am here to
negotiate the sale of your home to me. I let you know the price | will pay and if you do not
agree, | can take the issue to an arbitrator who will dictate a price of the sale of your home.
You may argue that you do not want to sell your home to me but that would be irrelevant to
the arbitration. | would have the right to commence a proceeding through which [ could obtain
your home at a price dictated by an arbitrator.

This bill is not about arbitration - it is about mandatory carriage of programming.
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MANDATORY CARRIAGE IS BAD PUBLIC POLICY

We believe that mandatory carriage of programming content as dictated by this bill is reallybad
public policy. First of all, let's remember that we are talking about business negotiations which
are taking part between two private parties, in the private sector in a business which is now
highly competitive. And these negotiations between cable providers and programmers are not
new, but in fact are a very normal part of our business. We do not believe it is the appropriate
role of state government to intervene and in fact create a new law which grants special
privileges to one party to the negotiations. This is an issue which should be resolved by market
forces and not government intervention.

The view | am expressing is shared by an overwhelming majority of Wisconsin citizens as
reported in two recent polls. You may have seen the poll paid for by WisPolitics which asked
the question of likely voters on November 29 - the day of the Green Bay v. Dallas game -71% of
the respondents said the state government should not get involved compared to only 24% who
thought they should.

We found slightly more dramatic results when we paid a nationally recognized polling firm to
ask the question of people who pay for video — both cable and satellite customers — and 85% of
the people polled did not think the Wisconsin government should get involved in the issue.

I have included summaries from both polls in my handouts,

It is also important to note that while the discussion has been about the NEL or Big Ten
Networks, the “arbitration” rights created for programmers under this bill extend to virtually alf
available cable programming. Senate Bill 343 creates a right of arbitration for a any unaffiliated
video programmer that offers a video channel! that competes in the same “programming
category” as a channel owned by a multichannel video programming distributor. The
programming categories are so broad —sports, news and public affairs, music videos, consumer
purchasing, religious, pay-per-view and any other entertainment - that any unaffiliated
programmer could claim “comparability” to an affiliated programmer.

Thus under this bill virtually any programmer could seek arbitration which, as | already
explained, leads to mandatory carriage at a price dictated by the arbitrator. Now there are
hundreds of programming networks available and they would all like to be in cable’s channel
line-up and in fact all seek first to be placed on the expanded basic tire because it is the most
widely purchased tier.

For example, the latest FCC Assessment of the Status of Competition in the Market for the
Delivery of Video Programming that released March 3, 2006 and reports that in 2005, the FCC
identified 531 satellite-delivered national programming networks, which is an increase of 143
over the 2004 total of 388 networks. Most any of these could seek to gain placement on the
expanded basic tier by following the same arbitration process that the NFL Network would use.
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These include many shopping channels, “adult” entertainment channels, and many foreign
channels such as Al Jazeera, the Dubai Satellite Channel, Beijing TV and Channel One Russia.

The industry has been moving over the past few years to create packages of like programming -
grouped into tiers which can be purchased separately by customers depending on their
interests. Examples are HD tiers, family tiers, faith & value tiers, movie tiers and sports tiers.

- The result is that we can offer our customers greater choice and flexibility while not making
every customer pay an increased cost for programming they don’t value as much.

I understand this bill is intended to allow the NFL or Big Ten Networks a way to force their way
on to the expanded basic tier, but the way it is drafted it would also grant the same arbitration
rights to virtually any network. The bill’s result would be to move the industry in the opposite
direction of choice and flexibility. Instead of increasing choices for our customers, the result of
this bill would be to force cable operators to have one very large tier in place of small packages
of like programming being offered today.

And the obvious result would be higher prices for cable customers. This Committee, lead by
Senator Plale has worked so hard this Session to pass the Video Competition Act which is
designed to increase choices for consumers and put downward pressure on video costs. This
bill would have the opposite effect on both choice and costs. Any programmer that uses this
state-mandated arbitration process would be adding costs to cable’s channel line-up and there
is no process under this bill to control the costs. The arbitrator has one job - which is to
determine the price of the channef which will be placed wherever the programmer requests. -
One thing we know for sure about this bill — it will result in higher cable prices for Wisconsin
video customers.

Maybe that's why the USA Today characterized the NFL Network’s plan as a “pick-pocketing”
scheme.

Maybe that is why the Green Bay Press-Gazette warned that “state legislators should think
twice about entering this fray unless they want to force cable rates higher”.

Maybe that is today’s Wisconsin State Journal call this bill “unnecessary if not silly”.
NFL, BIG TEN NETWORKS

Finally, | want to turn and address issues specifically related to the NFL and Big Ten Networks
because obviously, these are the entities pushing for mandatory carriage with this bill.

Cable providers are in the video delivery business. Companies like Time Warner Cable and
Charter Communications want to carry programming that any segment of our customers want
to see. Clearly, cable providers understand the value of sports programming to a large segment
of our customers and that’s why cable line-ups carry thousands of hours of professional and
armature sports each year.

4|Page







At the same time, cable operators need to be mindful of the costs and placement of
programming in the line-up. The amount cable operators pay for programming is by far the
single largest operating expense, and sports programming is leading the pack in terms of cost.
Cable operators are trying hard to contain the soaring costs of sports programming so that it
doesn’t price basic cable TV service out of reach of our customers. The creation of a separate
sports tier is one tool cable companies have used to contain the cost of programming. Sports
tiers allow avid sports fans the ability to see the games they want without making every other
cable customer pay higher cable rates for something they may not value as much.

Now, along comes the NFL and Big Ten Networks - new to the market as the number three and
four most expensive cable networks being offered — and demanding they are placed on the
most widely purchased tier. Now it is clear from the public comments made by companies like
Time Warner Cable, Charter Communications and Comcast Cable that those companies want
these networks available on their systems but they want to sell them on a sports tier for ali the
reasons | have just explained.

But those networks are refusing to budge on placement. Instead of working out terms with
cable providers which would allow for carriage on sports tiers, they have come running to the
Capitol to pull Legislators into their fight.

The NFL Network officials and lobbyist are telling anyone who would listen that they are in fact
on the side of their fans. They want to be on the most widely viewed cable tier so that more of
their fans can watch the games.

But let’s look at the facts: The NFL games were available to anyone in Wisconsin with a TV set
and a set of rabbit ears until last year. But with the new 2006 television contract negotiations,
NFL fans began to lose access to games. The NFL decided to hold back eight second haif season
games for itself so that it could sell the games to fans who formerly could view the games for
free over broadcast TV. Think about it — if the league was really concerned about fan
accessibility to games, why did it hold back these eight games and put them on a costly cable
network, why did it allow Monday Night Football to move to ESPN? Why does the NFL not
allow cable companies and their customer’s access to the “NFL Sunday Ticket” package? Why
does it allow CBS and FOX to alternate their “doubleheader” Sunday games to ensure higher
ratings for the telecast? The answer is obvious —it is about money. Itis about the league
leveraging the popularity of professional football to increase revenue. | am not arguing the
league doesn’t have the right to maximize revenue. But please don’t give them a pass when
they come here before you and teil you they are standing up for the fans.

They own the rights to the games. They dictate the terms of coverage. They could fix this

immediately by returning NFL games to broadcast TV. Why not a bill requiring the league to
carry the games on broadcast TV?
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The fact is the NFL overestimated the demand for their new network. NFL Commissioner
Roger Goodell projected that the NFL Network would have over 50 million, and possibly 60
‘million subscribers by this time, but it is falling well short of those numbers. They carry eight
NFL games a year and 357 days of re-runs and repeats and there is no guarantee your favorite
team will play in one of those games. So now they have the audacity to run to government to
solve the business dilemma of their very expensive and poorly rated network.

And while | am at it, | cannot figure out for the life of me why people in the Green Bay Packer
TV market should be forced to pay for the NFL Network as part of the expanded basic cable
package. We all know the frustration expressed in Wisconsin was from the thousands of loyal

- Packer fans who were out of market and not able to see the Packer/Dallas game this year. But
the game on November 29" was on broadcast and cable TV on the entire eastern half of
Wisconsin from the lllinois boarder up to Marinette. Do you want to demand that cable
customers in that market have to pay for the 4™ most expensive cable channel all year so that
they can have the Packer game — if there are more Packer games on the network — on two
channels simultaneously? That makes no sense at all. Yes there are seven other match-ups on
the Network this year. But many people are not interested in paying the entire year for a whole
network with only eight NFL games a year. Of course, many NFL fans would like the other
programming available on the NFL Network and that is why many cable companies are fighting
hard to have the network available on a sports tier.

RECOMMENDATIONS FOR THE COMMITTEE

First, do not encourage their actions by pursuing this one-sided legislation. If the Network
prevails in obtaining legislation to force mandatory coverage this could only be the start of
more and more NFL games moving to pay TV. The same is true for the Big Ten Network. Surely
the other major and even minor sports conference will attempt to follow the lead of the BTN,
How many cenference sports networks should Wisconsin cable customers have to support?

Second, do not take away cable’s bargaining power. Whether it is the NEL, Big Ten or any of the
hundreds of programming networks who could avail themselves of the arbitration rights
created under this bill, the cable providers must have the means available to them to negotiate
the best deals for our companies and our customers. The position many of our companies have
taken to request carriage on a sports tier happens to fall precisely in line with the views of the
vast majority of people who purchase video either from a cable or satellite provider. We know
this because a) we take a lot of effort to know our customers and b) we have done the polling in
Wisconsin. The fact is, according to our polling which | have provided to the Committee, 75% of
Wisconsin’s cable or satellite customers believe the NFL should allow their local provider to
carry the games on a sports tier.

Finally, help cable companies in our efforts to provide choice and flexibility for our customers
while keeping the price of expanded basic cable affordable to Wisconsin consumers.
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I am convinced that the intentions of the authors of SB 343 are good. We understand and
sympathize with many sports fans across Wisconsin who want to watch the Badgers and
Packers on TV. We are sports fans too and we want to have the games available on our channel

line-up.

I urge you to not undercut our ability to continue to negotiate with cable programmers such as
the NFL and Big Ten Networks as we seek terms of agreement which will balance the interests
of all of our subscribers. Please let the market do what it does best and permit the parties to
work towards a mutually agreeable solution to this issue.

Thank you again for the opportunity to testify on this issue. | would be happy to answer any
questions by Committee members.
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OUR OPINION

‘FAN’ bill is

t was a bummer last month when the big Packers-
Cowboys football game could not be seen on conven-
tional or cable television in much of Wisconsin.

You had to sign up for satellite TV or walk down to a
sports bar to catch the action on the NFL Network.

Now the same thing is happening with University of Wis- |
consin Badger basketball games. Some games will appear ex-
clusively on the Big Ten Network, which major cable television
providers Charter Commurnications and Time-Warner fail to
carry because of stalled negotiations with the sports network.

1t’s frustrating and inconvenient. But it's not the end of

the wotld. And it certainly isn't cause for rushed and showy
legislation down at the state Capitol.

About two dozen Wisconsin politicians are pandering
to sports fans by proposing a law they claim will end the
sports “blackout” on some Packers and Badgers games.

The Senate Comnumittee on Commerce, Utilities and Rail
will hold a public hearing today on Senate Bill 343. The

hearing is scheduled for 11 .

The bill aimed at getting
more Packers and Badgers
games on cable television
would set a bad precedent
for government meddling in
the free market.

a.m. in room 411 South at
the Capitol in Madison,
Chief sponsors Sen. Dave
Hansen, D-Green Bay, and
Rep. Kitty Rhoades, R-Hud-
son, have dubbed their
proposal the Fair Access
to Network (FAN) Act. Sen.
Fred Risser, D-Madison, isa

1

CO-SpONsor.

This unnecessary if not silly legislation would create an
independent body to determine if certain television chan-
nels should be carried by cable providers.

The bill would set a bad precedent for government med-
dling in the free market. If two companies can't negotiate
a private deal that makes financial sense for both of them,
so be it. The governiment shouldn’t be in the business of
forcing private companies into a deal in which they can't
control key terms of the contract, '

It's also possible the bill is unenforceable or even uncon-
stitutional. '

Instead of dabbling in this private business dispute, state
lawmakers should butt out. They should spend their time
instead trying to encourage more market competition
which leads to greater customer choice.

And in a big way, they've already done that. The Legis-
lature recently approved the video competition bill. This
bipartisan legislation will make it easier for providers to
enter and expand in the marketplace. Customers will enjoy
more choige and better prices than they would get without
competition.

Those benefits will take some time to play out. But
greater competition should shake loose a deal to make
prime-time Packers and Badgers sports programming
more accessible to average fans.

Go ahead fans, call your cable company or the Packers or
UW-Madison te complain about the game blackouts when
they occur. _

But as for state lawmakers, your misguided attempt to
force a fix on unwilling companies is out of bounds.
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ISSUE:
Cable TV wars

Elected
officials
should sit
§this out

e more observation aslocal and
state elected officials try to insert
themselves into the dispute be-
#tween the NFL and Big Ten networks
‘and the state’s two largest cabla televi-
‘sianproviders:
i The dispute is whether the networks
:are included in the systems’ “basic”
:packages at a monthly price of about $2
:per subseriber between the two net-
:works, or whether the cable companies
- ;canput those channels into a premium
-package where the subscribers have
‘the option of paying the extra freight
‘for the service.
' The way the networks demand it, the
‘companies would be forced to raise
:rates on every basic subscriber; the
:way the cable companies want it, sub-
:scribers would have a choice whether
ito pay the increase. Forcing it onto the
:basic package means alot more money
ifor the National Football League and
:Big Ten, of course, which is why they
iwant it.
i Village boards and state legislators
:should think twice about entering the
fray, unless they want to force cable
irates higher: Voters remember that sort
‘of thing.
1 If government leaves it alone, the
:market will work it out eventually De-
ipending upon how it turns out, it may
,mean less popularity for the Big Ten or
ithe NFL or for the cable companies. Are
{those issues where the govermment re-
fal]v needsto get involved?







play one ofonly o
Top 25 opponents.

a large segment of Badger fans.-

e nqufe is something
- cruel abour being able
| towatch the Badgers
i play losing teams most
| weeks and then not be
able to see them finally .~ anothet way tomitke money,
" = o other Upstart niét-
o trouble when

- wotks, they rz
it CAME 10} the network on -

it

- Politicians should stay
‘out of business dispute
"‘7':_'-:i The:b‘:niv_érjsity _()f \ﬁ."il'sco;isi._n‘s first b;g ;foOtba'il.g'a.lil_c 6'1’_ t'h:e' -

4} cntire season, last Saturday’s Big Ten Conference matchup
i <& with No. 1-rated Ohio Sta

te, wasn’t available on television to

Compared to a nuniber of athér issues that come before the -
Wisconsin Legislature each year, finding a way for B adgers fans to

- { watch their team could be considered — to mix sports analogics
" a home run. But when it conies to foreing two businesses to'settlea
- financial dispute, the politicians shoutd forget about even going Up

ohat
The Big Ten formed a television
retwork: this year, ostensibly to-.

create another profit source. Oh,

they’ll say they're iu it to befter
serve the fans; and provide a

wider forum for Iess-popular . -

sports, But let’s faceit, the TV -
network dsimostly-about finding

As with'm:

arter Communications and
& Warner, the sfate’s:two .

Tim

o largest cable providers, want'to put the network on a special sports

. tier that costs subscribers an.extra fee. They say they're trying to

"5 keep-cable bills down, but let’s

face it: a channe] carrying Big Ten

: sames probably has a lot more-appeal in Wisconsin than a few

7 mixed up in a conflict between two businesses,

The state shouldn't lep)
the Big Ten’s demand

1 first-time, either.

1 produced the same angst.

| But what we have now is an ol

- dozen other ¢hannels custotners are being forced topay for.
5 Besides, both satellite TV systems found a way to put the Big Ten
.1 Network on its programming lincup. _ L
3 There ig-something cruel about being able to watch the Badgers
-1 play teams with losing records miost weeks and then not-be able to
-4 seg them finally play one of the league’s two Top 25 teams. And
7 while we sympathize with thiose fans who were left-out in the cold
| Satirday, the Legislature bas:no business, so to speak, getting -

ompanies mvst:cave in to
should force the league to

In fact, a Packers-Vikings game on the NFL Netwark last season

It regrettable that we fans are pawns in alf of this, but the solu-







Blitzing the FCC - #G ey

\ veryone knows the National Foot-

ball League is full of tough guys, but
4 that doesn’t mean team owners are
above whining to federal

regulators when  they h The NFL Network

dor’t get their way off the
field. .l .

The league is eurrently
upset that its eponymous

" television channel, the NFL Network, isn’t

- getting wide distribiition on basic cable, In-

stead, Time Warner and Comcast want to

offer the network as part of their less popu-

lar sports tief of programming. The first
NFL Network game of the season is on
" Thanksgiving; arid the cable firms show no
-signs of giving in to the leagne’s demands.
The industry maintains that the NFL is

charging cable compahies too much

money for them to offer the network on
their basic tier without increasing sub-

scription rates. . .

.Dallas Cowboys owner Jerry Jones, -
_ whose team plays twice this season on the’

chanmel, has taken to calling for pigskin fans
to drop cable operators and switch to satel-

lite television, which runs a special package

of NFL games each week.
Perhaps the very prosper-
ous leagiie would do better

qdﬂs a political p‘lay- . to negotiate more- favor-

able carriage terms with

Time Warner and Comcast,-

though we suppose Mr. Jones has everyright

to engage ina PR war if he thinks it’ll-_ helphis

bargaining position.

More troubling is the NFL’s attempt to
involve government regulators in what is
essentially a commercial dispute. The
league has taken its complairits to the Fed-
eral Communications Commission in
hopes that the agency will force the hand
of cable operators. A media campaign
against cableis one thing, but seeking regu-
latory leverage in a private-sector dispute
is unsportsman-like conduct, We trust the

FGC knows the difference and will respond

accordingly. -
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Fans should
keep blitz
on cable TV

Badger and Packer fzns are up in arms,
and it isi't because they’re doing the tra-
ditlonal “wave” Instend, they're letting
thelr watlets do the talking and waving
goodbye to eable TV,

Complaining about cable TV is & Bad-
ger State spectator spart. If ever-increas-
Ing costs don't grate on subscribers, serv-
ice problenis do. .-

Now, fans who are missing key Badger
and Packer games on Wisconsin’s cable
TV heavyweights, Charter and Time
Warner, 2re pouring into satellite TV of-
fices, N

Let’s face it. Televised games have
spodled us, Our favorite football games, as
well as Badger men's basketball games,
selt aut. Fans who domr’t have tickets have
been able to catch the action in their liv-
Ing rooms. A decade or two ago, few Bad-
ger games were televised. In recent years,
mest have been.

The new Big Ten Metwork is changing

Al Hoch/zhothBgazettendza com
Howmany viewors will cable TV companies kose to
satellite TV before getting the message from fans?

the television landscape, Last Saturday’s
footbzll game between Wiseonsin and No.

I-ranked Ohio State was available only on

the Big Ten Network. This season, anly

that network will carry 20 Badger men's

basketbalt games,

Couple that with the Nov. 29 contest
between the Packers and Dallag Cowbays
being available only on the NF1, Networls,
and, well, lawmakers think its time to got
in the game,

Last week, lawmakers fresh off their,
ahem, swift approval of a state budget
started moving quickly to enact biparti-
san legislation. They want arbitration ko
help settle disputes between sports nat-
works and cable companies.

Such legislation seems ble, But
this isn't a matter of public health or safe-
. This tussle is all about money; and we
would prefer to let it play out through
market farces.

The Big Ten Network wants cable com-
panies to carry ils games on expanded ba-
sic packages without adding to castomer
charges. Charter and ‘Fimie Warner argue
that the price, about $1.10 per customer,
would make the Big Ten Network one of
the most expensive basie channels and
that adding it would force nonfans to help
pay for a station they aren't interected In.

But many customers of basic packages
pay for channels they seldom or never
watch. And if small cable TV companies
such as those in Westby and Richland
Center can add the Big Ten Metwork, why
can’t Charter and Time Warner?

They car. And if enough residents
place satellite dishes on their homes or
biftz Charter and Time Warner with com-
plaints, the companies will get the mes-
sage. To its credit, the Big Ten Netwarl's
$L10 per customer fee is negotiable, Presi-
dent Mark Silverman told sports writer
Tom Miller in Fridays Gazette, .

50 keep talking, and get it done.
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MEMORANDUM

To: WISCONSIN CABLE COMMUNICATIONS ASSOCIATION
FrOM: BRIAN TRINGALI
KATIE HANDEL
DATE: DECEMBER 14, 2007
RE: KEY FINDINGS FROM SURVEY OF WISCONSIN TV CONSUMERS ABOUT THE DISPUTE

BETWEEN CABLE PROVIDERS AND THE NFLL

The Tarrance Group completed a survey of adults in Wisconsin to assess views held by the public and test
messages about the dispute between cable providers and The National Football League (NFL) over the placement
of the NFL Network in cable lineup options. A telephone survey of N=600 adults was conducted with respondents
18 years or older, involved in television entertainment decisions for the household and subscribed to pay-TV
services. A random sample of this type is likely to yield a margin of error of + 4.1%. Responses to this survey
were gathered December 9 — 11, 2007.

This survey found that a majority of all Wisconsin adults with pay-TV services are aware of the dispute between
cable providers and the NFL. When provided with the information that this dispute resulted in missing a Green
Bay Packers football game this season and two (2) college bowl games, adults are divided in their level of
concern. Further highlighting how the dispute is perceived by the public, when provided with background
information and the basic argument of each side, a majority of adults (50%) side with cable providers and 44%
indicate their view is closer to the NFL’s argument. Even with high awareness and a division of public opinion,
there is a willingness among Wisconsin adults to allow market powers to determine the outcome of this dispute.

These findings are based primarily on the specific results below:

>

Adults in Wisconsin, with pay-TV service, are satisfied with their current provider. Forty-two percent (42%)
indicated they are very satisfied, forty-five percent {45%) are somewhat satisfied, and only 12% are not too or
not at all satisfied. Of adults with pay-TV service, 68% subscribe to cable and 32% subscribe to satellite. -

Sixty-five percent (65%) of Wisconsin adults with pay-TV services are aware of the recent dispute between
the NFL and cable providers over adding the NFL Network to expanded basic cable line-ups and 35% remain
unaware. Awareness of the dispute is higher among cable customers (69%) than satellite customers (57%).

Wisconsin adults are split in their level of concern about the impact of the on-going dispute. Adults outside
the Green Bay Packers home market (those affected by a lack of Packers coverage) were asked to gauge the
level of concern if their cable provider did not carry the NFL Network which resulted in missing a Green Bay
Packers football game this season and two (2) college bowl] games. Of adults outside the Packers home
market, 29% are extremely concerned, 27% very concerned, 13% somewhat concerned and 3 1% are not at all
concerned. Satellite customers are more likely to be concerned with 35% who are extremely concerned
compared to cable customers at 25% extremely concerned. Those likely to be not all concerned include
women (36%), seniors (38%), and those who watch one (1) professional football game a week (39%).







> Respondents were provided with the following background explanation:

“The National Football League sells the right to televise NFL football games o major networks. In
2003, the NFL Network was created and currently holds the right to broadcast eight regular season
games. With the exception of the media market where the two participating teams call home, for
example Green Bay, these games will not be televised on any other major network. As you may or
may not know, the NFL and cable providers disagree over whether the NFL Network should be
offered as part of an expanded basic cable subscription or as part of an optional sports package.”

Respondents were then read two opposing viewpoints about the dispute and asked to indicate who they
would side with based on hearing these positions (viewpoints were rotated and read):

“Cable providers want to include the NFL Network in a digital sports package — charging only
customers who subscribe to additional sports coverage. This way, cable TV customers who do
not want the NFL Network do not have to pay for it, and cable TV customers who do want the
NEL Network can buy the optional sports package.”

(OR)
“The NFL wants cable providers to include the NFL Network in the expanded basic cable
package and share this additional cost among all customers.”

A simple majority (50%) of Wisconsin adults indicate that after hearing the background explanation and
opposing viewpoints of the dispute they would side with the cable providers. With a 6-point gap, forty-four
percent (44%) of adults indicate they would side with the NFL,. Opinions over the dispute are held strongly,
indicating a solidification of positions. Thirty-cight percent (38%) of adulis acree stron gly with the cable
providers and 32% agree strongly with the NFL’s position. Those more likely to side with cable providers
are adults outside of the Packers home market (54%), men (54%), working men (57%), single (58%) and
those who watch one (1) professional football game a week (57%).

»  The following selected messages highlight a willingness among respondents to allow cable providers and
the NFL to settle the dispute through the usual process of market negotiations. There is strong intensity
behind allowing customer and company interests to settle the dispute shown by the overwhelming
agreement (85%) that the government should stay out of it and 72% feeling strongly so. Further, three-
fourths of adults (75%) agree that precedent has already been set on resolving this dispute.

Informative Statements Agree | Unsure | Disagree
The NFL has already allowed the largest cable company in the country to carry the games on 750 8% 18%
an optional sports tier. It should do the same for your cable provider. ? y ’
The NFL wants the government and bureaucrats to get involved and make cable providers

comply with their demands. The government should stay out of the dispute and let consumers | 85% 3% 12%

and the companies figurs it out.

> Further, there is almost universal agreement that only customers who want additional sports coverage
should have to pay the additional and high costs demanded by the NFL.

Informative Statements Agree | Unsure | Disagree
If cable providers give in to the NFL, even customers who already have access to all Green

Bay Packers games, will have to pay for the cost of the NFL Network on expanded basic 1% 4% 19%
cable and that is not fair.

If the NFL Network is carried as part of the expanded basic cable package, all customers will

[) {0, 0,
y the extra cost. Only customers who want additional sports coverage should have to pay. % 4% 6%

The NFL is demanding tens of millions a year for just 8 regular season games, This is too

9, o, 0,
much money to expect cable customers to pay for this programming. 84% 4% 12%
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WisPolitics/Checkpoint Poll: State should stay out of cable dispute
12/11/2007

Despite much of the state missing the Green Bay Packers' showdown with the Dallas Cowboys on the NFL
Network and the prospect of not seeing 20 Wisconsin men's basketball games scheduled for the Big Ten
Network this season, likely voters don't have much desire for state lawmakers to get involved in the channels’
dispute with cable providers, according to a new WisPolitics/Checkpoint survey.

Seventy-one percent of respondents said they don't want the state to get involved in the disputes, while 24
percent said it should. The remaining 5 percent had no opinion or no answer.

The telephone survey of 400 likely voters statewide was conducted Nov. 25-Dec. 4. It has a margin of error of
plus or minus 5 percentage points. The poll was conducted as awareness of the issue was high: the Packers-
Cowboys game took place Nov. 29 and could only be seen by satellite TV subscribers on the NFL Network and
on local television in Green Bay and Milwaukee, which the NFL considers to be the Packers' home market.

The respondents were asked: This year some Wisconsin residents have been unable to watch certain Green Bay
Packers and University of Wiscensin football and basketball games due to a dispute between the Big 10 Network
and NFL Network and iarge cable companies like Time Warmer and Charter Communications. Two state
fegislators have proposed a law to provide a third-party arbitrator to setile disputes between cable companies
and independent programmers. Do you think the state should get involved in the dispute or should the cable
companies and the network work out the situation on their own?

The resuilts:

The state should get involved, 24 percent Cable companies and networks should work out situation on own, 71
percent No answer/no opinion, § percent

*See the polling memo: hitp:/iwww . wispolitics.com/index.iml?Adicle= 112444

- WisPolitics.com/Checkpoint poll results are a subscriber-only product of WisPolitics.com. For information
on subscribing fo WisPolitics.com products, contact: Jim Greer at greer@wispalitics.com and 608-237-6296.
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December 19, 2007

Mr. Roger Goodell
Commissioner

National Football League
280 Park Avenue

New York, NY 10017

Dear Commissioner Goodel|:

We write today to express concern that the National Footbal League is exercising its
substantial market power to the detriment of consumers. Specifically, we arc concerned
that the NFL. member teams are using the NFL Network, to restrict the output of game
programming. In an effort to obtain carriage of the NFL Network by all cable and satellite
providers as part of their basic programming package, the NFL will air eight late-season
games exclusively on the NFL Network. Forcing providers to carry the NFL Network as
part of their basic programming packages would mean that alf their customers, even ones
not interested in the programming, would have to pay for it.

The NFL has reportedly sought to increase the pressure on satellite and cable providers by
demanding that local broadcast network affiliates ensure that their distribution of these
games is limited to narrowly defined local markets. This will mean that consumers in our
home states will not have the choice of seeing these late season games. Residents of
Vermont will not be able to sce what may be an historic contest between the New England
Patriots and the New York Giants. Likewise, residents of Allegheny, Armstrong, Beaver,
Butler, Fayette, Forest, Greene, Indiana, Lawrence, Venango, Washington and
Westmoreland counties in Pennsylvania will not be able to see the important match-up
between the Pittsburgh Steelers and the St. Louis Rams.

This decision to limit the output of professional football game programming appears
designed to sustain and strengthen the market power of the NFL and its member teams. In
accordance with the decision of the Third Circuit Court of Appeals in Shaw v. Dailas
Cowboys, 172 F.3d 299 (3d Cir. 1999), the sale of broadcast rights to satellite and cable
providers is not covered by the NFL’s antitrust immunity. As you know, we have
previously expressed concern about the NFL member teams restricting the output of game
programming. Almost exactly a year ago, we held a hearing focused on the NFL Network
as well as the cfforts of the NFL to restrict output through its exclusive sale of the Sunday
Ticket. At that hearing, Stanford University Professor Roger Noll, one of the Nation's
foremost experts in sports economics and regulatory policy, characterized the NFL
Network as “a profit-enhancing reduction in output in the sense that the game that is on







NFL Network, the eight games, will be available to foewer people than had those games
been offered on broadcast television.”

The NFL appears to be moving incrementally closer to limiting distribution of its
programming to subscription television. Businesses are generally free to set their own
prices and to decide with whom to deal, but unlike most other businesses, the NFL and its
member teams have long been beneficiaries of exemptions from some aspects of federal
antitrust law relating to broadcast rights to their games. These exemptions may have made
sense at onc time, when jeagues were far less commercialized and were committed to
making their television rights available for free, over-the-air broadcast. Now that the NFL
is adopting strategics to limit distribution of game programming to their own networks,
Congress may need to reexamine the need and desirability of their continued exemption
from the Nation’s antitrust laws,

We ask that you take prompt action to make games like the Patriots-Giants and Steelers-
Rams games more broadly available than just on the NFL Channel. We also ask you to
provide us with a justification for the decision by the NFL and its member teams to restrict
distribution of game programming in light of the fact that such conduct is not immune
from the antitrust Jaws.

atrick Leghy
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To: Chairperson Jeff Plale
Members of the Senate Committee on Commerce, Utilities and Rail

From: R.J. Pirlot, Director of Legislative Relations
Date: December 20, 2007
Subject: Oppose Senate Bill 343,

Wisconsin Manufacturers and Commerce (WMC) is the largest representative of
Wisconsin employers. Our membership is a broad cross-section of the state’s
economic activity and our members employ approximately one-quarter of the
state’s private-sector workforce.

Senate Bill (SB) 343 would create binding arbitration rights to settle disputes
between video programmers and multichannel video programming distributors.
Under the bill, a video programmer which believes that a multichannel video
programming distributor has not treated the programmer in a “fair, reasonable,
and nondiscriminatory manner” regarding how much the distributor will pay the
programmer for programming may force the distributor into binding arbitration.
In such a dispute, the arbitrator would have the power to choose how much the
distributor would pay for the addition or renewal of the programnung in questior.

Sports Fans Are Understandably Upset

As a result of a still-unsettled dispute between cable television providers, such as
Time Warner and Charter Communications, and the NFL network, some
Wisconsin football fans have not been able to watch, on their cable televisions, all
of the games they would like to see. For example, Green Bay Packers fans in
parts of Wisconsin were understandably upset that their cable television provider
did not afford them an opportunity to view the recent game between the Packers
and the Dallas Cowboys.

Unfortunately, fan frustration has lead some state legislators to believe that the
appropriate way to settle this dispute is by state action. As frustrated as sports
fans are that this dispute is ongoing, no legitimate state interest is advanced by
advancing a legislative remedy for, ultimately, what is a private commercial
disagreement.

Sports Fans Have Alternatives

Sports fans, as the NFL Network’s “Football 24.7” website points out, have
alternatives. In Wisconsin, today, many disgruntled cable television customers

~ can drop their cable subscriptions and, instead, obtain their programming via

satellite. The Football 24.7 website contains helpful links to DIRECTV and the
Dish Network, satellite television providers which offer the NFL Network.

More Alternatives Forthcoming

In addition to the satellite television providers noted, above, more video services
competition is on the way. The Legislature just concluded its work on Assembly




WMC OFFICERS

CHAIR
TERRY D. GROWCQOCK, Chairman & CEQ
The Manitowoc Company, Inc., Manitowoc

VICE CHAIR
THOMAS J. BOLDT, CEQ
The Boldt Company, Appleton

VICE CHAIR
THOMAS J. HOWATT, President & CEQ
Wansau Paper, Mosinee

PRESIDENT
JAMES 8. HANEY, WMC, Madison

VICE PRESIDENT
JAMES A. BUCHEN, WMC, Madison

VICE PRESIDENT
JAMES R. MORGAN, WMC, Madison

SECRETARY
TOD B. LINSTROTH, Senior Partner &

Past Chair & Member of Mgmt. Committee
Michael Best & Friedrich LLP, Madison

TREASURER
TIMOTHY L. CHRISTEN, CEO
Virchow, Krause & Company, Madison

WMC PAST CHAIRS

WILLIAM D. GEHL
Gehl Company 2004-2006

RANDALL S. KNOX
W. D. Hoard & Sons Company 2002-2004

DENNIS J. KUESTER
Marshall & [sley Corporation 2000-2002

ROBERT A. CORNOG
Snap-on Incorporated 1998-2000

RICHARD F. TEERLINK
Harley-Davidson, Inc. 1996-1998

ERROLL B. DAVIS, IR.
Alliant Energy 1994-1996

ROBERT J. O°'TOOLE
A. O. Smith Corporation 1992-1994

ARTHUR W. NESBITT
Nasco International, Inc. 1990-1992

ROGER L. FITZSIMONDS
Firstar Corporation 1983-1990

RAYMOND E. GREGG, JR.
John Deere Horicon Works 1986-1988

ROCKNE G. FLOWERS
Nelson Industries, Inc. 1982-1984

M.E. NEVINS 1980-1982
PHILIP J. HENDRICKSON 1976-1978

As of 2707

WMC BOARD OF DIRECTORS

DANIEL T. ARIENS, President & CEQ
Ariens Company, Brillion

JOHN B. BAUMANN, President
The Swiss Colony, Inc., Monroe

JOHN BECKORD, President
Forward Janesville, Inc., Janesville

PAUL BEIDEMAN, CEO
Associated Banc-Corp., Green Bay

WILLIAM R. BERTHA, President-Wisconsin Market
US Bank Corporation, Milwaukee

SIDNEY H. BLISS, President & CEO
Bliss Communications, Janesville

THOMAS J. BOLDT, CEO
The Boldt Company, Appleton

WILLIAM J. BUTSIC, Plant Manager
ConAgra Foods, Inc., Menomonie

WILLIAM R. CASTLE, JR., President
Castle-Pierce Printing Company, Oshkosh

TIMOTHY L. CHRISTEN, CEO
Virchow, Krause & Company, LLP, Madison

DAVID J. CULLEN, President & CEQ
I.P. Cullen & Sons, Inc., Janesville

DWIGHT E. DAVIS, Chairman of the Board & CEO
Greenheck Fan Corporation, Schofield

JOSE DELGADO, President & CEO
American Transmission Company, Pewaukee

MICHAEL J, DOUGHERTY, President & CEQ
D & S Manufacturing Company, Inc., Black River Falls

DALE M. EVANS, President
EVCO Plastics, De Forest

MARK F, FURLONG, President
Marshall & Ilsley Corporation, Milwaukee

JAC B. GARNER, President & CEO
Webcrafters, Inc., Madison

DICK GRANCHALEK, President
La Crosse Area Chamber of Commerce, La Crosse

TERRY D. GROWCOCK, Chairman & CEO
The Manitowoc Company, Inc., Manitowoc

REED E. HALL, Executive Director
Marshfield Clinic, Marshfield

JAMES S. HANEY, President
Wisconsin Manufacturers & Commerce, Madison

WILLIAM D. HARVEY, Chairman, President & CEO
Alliant Energy, Madison

CURTIS L. HOPPESTAD, Factory Manager
John Deere Horicon Works, Horicor

THOMAS J. HOWATT, President & CEO
Wausau Paper, Mosinee

JOHN R. LANG, Chairman & CEO
A & E Incorporated, Racine

TOD B. LINSTRQOTH, Senior Partner & Past Chair &
Member of Management Commiitee
Michael Best & Friedrich LLP, Madison

RICHARD A, MEEUSEN, Chairman, President & CEQ
Badger Meter, Inc., Milwaukee

JACK D. MICHAELS, Chairman, President & CEQ
Snap-on Incorporated, Kenosha

DAVID W. MINOR, President & CEO
Superior/Douglas County Chamber of Commerce, Superior

WILLIAM R. MORGAN, Chief Operating Officer
Johnsonville Sausage, LLC, Sheboygan Falls

WILLIAM C. PARSONS, President
Palmer Johnson Enterprises, Inc., Sturgeon Bay

DIANE 8. POSTLER-SLATTERY, Ph.D., President & COO
Aspirus Wausau Hospital, Wausau

THOMAS A. QUADRACCI, Chairman Emeritus
Quad/Graphics, Inc., Sussex

LARRY RAMBO, CEQ, Wisconsin & Michigan Markets
Humana, Inc., Waukesha

DAVID B, RAYBURN, President & CEQ
Meodine Manufacturing Company, Racine

JERRY G. RYDER, President
InSinkErator Division, Emerson Electric Co., Racine

DALE R. SCHUH, Chairman, CEC & President
Sentry Insurance, Stevens Point

NANCY [J. SENNETT, Managing Partner

" Foley & Lardner LLP, Milwaukee

RANDY J. SMITH, President & CEO
City Brewing Company, La Crosse

THOMAS L. SPERO, Office Managing Partner
Deloitte & Touche LLP, Milwaukee

JON M. STELLMACHER, Executive Vice President &
Chief Administrative Officer
Thrivent Financial for Lutherans, Appleton

MICHAEL L. SWENSON, President & CEO
Northern States Power Comparty - Wisconsin,
An Xcel Energy Company, Eau Claire

JEFF THOMPSON, M.D_, CEO
Gundersen Lutheran, La Crosse

JOHN B. TORINUS JR., Chairman & CEQO
Serigraph Inc., West Bend

LARRY L. WEYERS, Chairman, President & CEO
WPS Resources Corporation, Green Bay

GERALD WHITBURN, Chairman & CEO
Church Mutua Insurance Company, Merrill




Bill (AB) 207, legislation which will foster more competition in the video services
market by allowing companies, such as telecommunications company AT&T, to
enter into statewide franchise agreements for the provision of video services. This
is good news for Wisconsin consumers, and WMC commends the Legislature for
passing AB 207 and we have respectfully requested Governor Doyle sign AB 207
into law.

State Has No Business Meddiing in a Private Commercial Dispute

- Fundamentally, and the root of WMC’s opposition to SB 343, is that the state
should not meddle in what is a private commercial dispute. Resolution of this
dispute should be left up to the NFL Network and the cable companies. It is up to
these companies to negotiate how this programniing will be offered and how
customers will be charged. WMC sincerely hopes the parties come to an
agreement but, as pointed out earlier, alternatives to cable television programming
exist and more are forthcoming should the issue nof be resolved.

Legislation like SB 343 would set a disturbing precedent for government
interference in private commercial disputes and negotiations. If SB 343 makes
sense, what other private commercial disputes should be settled by binding
arbitration, should one party request it? What kind of beer is sold in Miller Park?
Which kinds of hotdogs are sold here in Madison at Mallards games? Should
Usinger’s or Johnsonville brats be sold at Lambeau Field? How Target and
WalMart decide to stock their shelves? Where is the endpoint to this rationale?

WMC respectfully urges you to oppose Senate Bill 343.







Metropolitan Milwaukee
Association of Commerce

DATE: = DECEMBER 19, 2007
TO: SENATE COMMITTEE ON COMMERCE, UTILITIES AND RAIL
FROM: STEVE BAAS, GOVERNMENT AFFAIRS DIRECTOR

RE: SB 343

- On behalf of the Metropolitan Milwaukee Association of Commerce (MMAC) I urge
your opposttion to SB343, subjecting disputes between cable companies and those who
provide programming to government-mandated arbitration.

' The MMAC represents over 2000 member businesses employing over 300,000 workers
throughout the metropolitan Milwaukee area. As such, we are wary of any legislation
that empowers government interference in free market transactions of goods and services,
and support such intervention only in cases of the most critical public necessity. SB343
empowers government intrusion into contract negotiations between private companies
concerning sports and entertainment programming. We strongly beheve such an
intrusion is gross overexertlon of government authority.

While we understand the frustration of Wisconsin sports fans over the pace of
negotiations between major cable companies and the NFL and Big Ten Networks, this
frustration does not justify government intervention into these negotiations. Television
programming, its cost to consumers, and the manner in which it is provided by a cable
company, just like the products and services provided by any other business, should be
determined by that business and the market — not by government. The government has as
little business telling cable companies how-and whether they must carry the NFL

- Network as it would telling the NFL that it must offer its Sunday Ticket programming in
the US over basic cable systems rather than exclusively through Dish Network.

Thank you again for your attention to our concems on this matter. We hope you will join
us in opposing this bill and its inappropriate government meddling into this free market
negotlatlon
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